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Re: Comment on the Final Rule by the Department of Homeland Security (DHS) and the Department of Justice (DOJ), USCIS Docket No. USCIS-2024-0006; A.G. Order No. 6053-2024
Dear Daniel Delgado and Lauren Adler Reid:
I respectfully submit these comments in opposition to the final rule entitled “Securing the Border” by the Department of Homeland Security (DHS) and the Department of Justice (DOJ) published on October 7, 2024.
I. Interest in the Proposed Rule
My name is [YOUR NAME], and I am an active member of a diverse community where I regularly interact with asylum seekers, asylees, and other migrants. I am passionate about creating a welcoming and inclusive environment for people from all walks of life. Whether through community events, volunteer work, or simply sharing stories, I strive to create connections that uplift and empower everyone. I disagree with this final rule because it contradicts international and U.S. law by limiting the right to access asylum and putting asylum seekers at greater risk of physical and psychological harm. The final rule is also inconsistent with the United State’s role as a humanitarian leader and violates the principles of nondiscrimination.
II. The Final Rule Contradicts International and U.S. Law
a. International Obligations
The United Nations (UN) Universal Declaration of Human Rights (UDHR) sets forth the fundamental human rights that all countries must respect, regardless of a person’s citizenship status. Article 14 states that everyone has the right to seek and enjoy asylum from persecution in countries other than their own.[footnoteRef:2] [2:  Universal Declaration of Human Rights art. 14, G.A. Res. 217A (III), U.N. Doc. A/810 (Dec. 10, 1948).] 

The UN further defined the obligations of governments in upholding Article 14—the right to seek and enjoy asylum—in the 1951 Convention Relating to the Status of Refugees[footnoteRef:3] and the 1967 Protocol Relating to the Status of Refugees (Refugee Protocol).[footnoteRef:4] As a signatory to the Refugee Protocol—a legally binding international document—the United States agreed to the principle of non-refoulement, which prevents governments from removing asylum seekers to countries where they have a well-founded fear of persecution. Furthermore, as a signatory to the Convention against Torture, the United States agreed to not expel, return, or extradite a person to another country where they would be in danger of being subjected to torture.[footnoteRef:5] [3:  Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137, https://treaties.un.org/doc/Treaties/1954/04/19540422%2000-23%20AM/Ch_V_2p.pdf.]  [4:  Protocol Relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S. 267, https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-relating-status-refugees. ]  [5:  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, art. 3, Dec. 10, 1984, 1465 U.N.T.S. 85. ] 

The final rule places conditions and limits on asylum, such as requiring appointments through the U.S. Customs and Border Protection (CBP) One Mobile Application (CBP One App), which result in long wait times to present an asylum claim. This may infringe on the right to seek and enjoy asylum in Article 14 of the UDHR. 
The interim final rule (IFR) and the final rule also raise the credible fear screening standard for asylum seekers. Before the interim final rule, U.S. border officials were required to affirmatively ask people if they fear returning to their country due to persecution. The interim final rule removes this requirement, and, instead, requires asylum seekers to affirmatively manifest their fears. This new standard raises the risk that people eligible for asylum will be deported without having an opportunity to present the merits of their case. Therefore, violating the principle of non-refoulement, as these changes lead to a higher risk that someone will be sent back to the country where they were persecuted or to a country where they are likely to be tortured. Individuals unable to be returned to their country of nationality will be sent back to Mexico, where the UN reports that conditions are unsustainable for people seeking international protection.[footnoteRef:6]  [6:  UN News, “UN refugee agency concerned about situation at Mexico-US border,” Aug. 8, 2023, https://news.un.org/en/story/2023/08/1139552. ] 

b. U.S. Law
The Refugee Act of 1980 amended the Immigration and Nationality Act (INA) to include refugee and migrant processing.[footnoteRef:7] Under U.S. law, asylum seekers are also protected from refoulement. [7:  Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102, https://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-94-Pg102.pdf#page=4.] 

Additionally, U.S. law states that individuals who are physically present or arrive in the United States—whether or not at a designated port of entry—may apply for asylum.[footnoteRef:8] Under the final rule, asylum seekers are not able to apply for asylum at a designated port of entry unless they have a CBP One App appointment. The final rule keeps asylum seekers for an indefinite amount of time in Mexico, abdicating the United States’ responsibility to allow individuals to apply for asylum. [8:  8 U.S.C. § 1158(a)(1) (2005).] 

The final rule runs counter to the United States’ long-standing tradition of providing refuge to those fleeing persecution and upholding our domestic and international obligations to allow individuals who may qualify for international protection to access the asylum system.
III. The Final Rule Places Asylum Seekers at Greater Risk of Harm
The final rule extends the period of suspension and limitation of entry during which encounters must not exceed 1,500 on average from 7 days to 28 days, making it extremely difficult to lift the restrictions outlined in the final rule. This may prolong the time that an asylum seeker is forced to stay in dangerous conditions en route to the U.S.-Mexico border. Organizations have documented the risks—extortion, sexual assault, physical violence, and medical emergencies—that asylum seekers face while awaiting an appointment through the CBP One App as required by the final rule.[footnoteRef:9] Rather than address chronic underfunding of the U.S. immigration system, this final rule shifts the burden and harm to asylum seekers and engenders an environment for criminal actors to abuse asylum seekers and migrants. [9:  Nodjomian-Escajeda.” Mariposas de la Frontera: Uplifting the Stories of Asylum Seekers at the U.S.-Mexico Border.” U.S. Committee for Refugees and Immigrants. October 17, 2024. https://refugees.org/wp-content/uploads/2024/10/Mariposas-Digital-Final.pdf.] 

IV. Extreme Measures in the Final Rule Are Unsupported by Evidence
The final rule states that the policies in the IFR are working as intended, due to a drop in the number of encounters between ports of entry after its enactment.[footnoteRef:10] The agencies, however, do not provide evidence to support that the IFR and the final rule are responsible for this drop. There are many factors that contribute to a decrease in encounters, such as regional migration flows and country conditions. As the final rule also states, the United States has expanded lawful pathways. Yet, the expansion of these pathways should not preclude an asylum seeker’s ability to seek safety from persecution through the southern border. [10:  Securing the Border, 89 Fed. Reg. 81,156 (October 7, 2024) (to be codified at 8 C.F.R. pts. 208, 235), https://www.federalregister.gov/d/2024-22602/p-179.] 

DHS and DOJ also state that safety concerns may be exacerbated due to the uncertainty regarding how long asylum seekers may wait for a CBP One App appointment.[footnoteRef:11] The agencies, however, do not address the issue but merely claim that safety concerns are a reality that has existed for migrants seeking to present at ports of entry before the introduction of the CBP One App. The agencies go on to claim that asylum seekers would face worse conditions without the final rule,[footnoteRef:12] again failing to provide sufficient data to support their claim. [11:  Id. at 81,218, https://www.federalregister.gov/d/2024-22602/p-771.]  [12:  Ibid.] 

Considering the agencies’ inability to provide evidence to support the policy change, they should publish public data for monitoring purposes. The agencies should provide robust data on CBP One App usage that allow for the assessment of the implementation of the final rule.
V. The United States Should Be a Leader in Humanitarian Protection
The United States is a leader in humanitarian protection, and the programs we have set a standard for other countries to model. The U.S. asylum system highlights our values of opportunity, liberty, and fairness, especially for the most vulnerable. 
The final rule states repeatedly that the proposed measures will result in streamlined processing. The effective result of the final rule is that it strips rights and due process for asylum seekers. Asylum seekers should be given a meaningful and fair opportunity to seek safety from persecution. The final rule, instead, makes it difficult for anyone going through the process to access their legal and human rights at every stage.
The systematic stripping of access to humanitarian protection, seen through this final rule, runs counter to our nation’s long-standing tradition of providing refuge to those fleeing persecution. By limiting humanitarian protection, we not only betray our values but also undermine our credibility as a global leader in promoting human rights and dignity.
The United State’s treatment of asylum seekers and migrants not only impacts the countless people fleeing persecution, but U.S. policy also influences national policies abroad. The United States should seek to counter efforts in other countries[footnoteRef:13] to temporarily and territorially suspend access to the asylum system. [13:  Council of Ministers of the Republic of Pol., Resolution on Adopting the Document “Regain Control, Ensure Security: A Comprehensive and Responsible Migration Strategy for Poland for 2025-2030”, GOV.PL (Oct. 27, 2023), https://www.gov.pl/web/premier/uchwala-w-sprawie-przyjecia-dokumentu-odzyskac-kontrole-zapewnic-bezpieczenstwo-kompleksowa-i-odpowiedzialna-strategia-migracyjna-polski-na-lata-2025-2030.] 

VI. The Final Rule Violates Principles of Nondiscrimination 
The final rule also violates the principles of nondiscrimination under international and U.S. laws. Asylum seekers who lack financial and educational resources to apply for humanitarian parole, access a Safe Mobility Office, or enter the United States another way are disproportionately impacted by the final rule’s conditions and limitations on accessing asylum.
The implementation of the final rule also raises concerns about discriminatory practices for LGBTQIA+ asylum seekers. Since the early 1990s, lesbian women and gay men have been eligible for refugee status in the United States on the basis of their membership in a particular social group. Subsequent jurisprudence[footnoteRef:14] extended this protection to the trans community. In 2015, Avenandano Hernandez v. Lynch expanded that protection to trans individuals seeking asylum in the United States.[footnoteRef:15] Trans individuals face distinct types of harm based on their gender identity, especially in Mexico.[footnoteRef:16] [14:  U.N. High Comm’r for Refugees [UNHCR], UNHCR Guidelines on International Protection No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender Identity, U.N. Doc. HCR/GIP/12/09 (Oct. 23, 2012), https://www.unhcr.org/us/media/unhcr-guidelines-international-protection-no-9-claims-refugee-status-based-sexual-orientation. ]  [15:  Avendano-Hernandez v. Lynch, 800 F.3d 1072 (9th Cir. 2015), https://caselaw.findlaw.com/court/us-9th-circuit/1712368.html.]  [16:  Nodjomian-Escajeda.” Mariposas de la Frontera: Uplifting the Stories of Asylum Seekers at the U.S.-Mexico Border.” U.S. Committee for Refugees and Immigrants. October 17, 2024. https://refugees.org/wp-content/uploads/2024/10/Mariposas-Digital-Final.pdf.] 

Because of the final rule, Mexican trans women are not able to flee their country of feared persecution. They are instead forced to wait months for the chance to get to the border and seek asylum.
The United States must continue to work on its domestic protections for LGBTQIA+ people. For many queer people abroad, however, asylum in the United States is the only option for protection. The final rule’s disparate impact on queer asylum seekers, especially trans women, at the U.S.-Mexico border represents an abandonment of human rights for LGBTQIA+ people and stands in defiance of international laws, as well as domestic aspirations.
VII. Asylum Seekers Help Communities Prosper 
[OPTIONAL: Insert your personal experience with asylum, welcoming refugees, and providing an equitable and humane process for asylum seekers to access humanitarian protections in the United States.]
I call on the Administration to rescind the final rule and interim final rule in their entirety. The United States should be a leader in humanitarian protection, and the final rule contradicts international and U.S. law. Furthermore, the final rule reinforces inhumane policies that place asylum seekers at greater risk of harm and violate the principles of nondiscrimination. I appreciate the opportunity to submit comments regarding the final rule and welcome continued dialogue.
Sincerely
[YOUR NAME]
[STATE WHERE YOU LIVE]

